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Living in the San Francisco Bay Area, it is no surprise that�
we are part of a global community.  Although all of my clients�
live in the United States, about one third are citizens of�
another country, own business or property interests abroad,�
and/or designate non-U.S. family members as fiduciaries or�
beneficiaries.  For these clients, estate planning presents a�
number of complex issues.�

This article will examine some common techniques employed�
when a U.S. citizen marries a non-U.S. citizen (“alien”),�
including planning for: (1) the estate tax exemption; (2) the�
estate tax marital deduction; (3) interspousal gifts; (4) gifts�
received from abroad; and (5) expatriation.�
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Sense and Sensibility (1995)�

According to the laws of male primogeniture effective in the mid-19th�
century, estates went to the closest male descendant of the original�
owner.  Thus, as he dies, Henry Dashwood makes his only son, John,�
promise to care for Henry’s wife and three daughters.  John has good�
intentions, until his wife, Fanny, convinces John to give his stepmother�
and sisters a pittance.  Fanny moves into the family home, relegating�
her stepmother-in-law and sisters-in-law to the status of mere visitors!�

  Avoid Family Disputes Over Your Ashes�

  Baseball Hall of Famer Kirby Puckett recently passed away.�
     Although Kirby’s Will left his estate to his children, he didn’t�
      leave written instructions for the disposal of his ashes.  Kirby’s�
      children want their dad’s ashes, and 5 of Kirby’s siblings signed�
      court papers in support of the children’s request.  The kids don’t�
      want to share with Kirby’s fiancée, who wants to spread some�
      of Kirby’s ashes over an inner-city baseball field and wear a�
      small bit in a locket to keep Kirby close to her heart.�

Nicole’s maternal grandparents are celebrating their 60th�
wedding anniversary!  She will attend a family reunion in�
Berne, Indiana, from May 25 through May 29.  Should you�
require assistance during these dates, please call Nicole on�
her cell phone.  She will also be checking her email.�



   A gentleman who had been very unhappy in marriage,�
   married immediately after his wife died: Johnson said,�
   it was the triumph of hope over experience.�

                  --�S�AMUEL� J�OHNSON�
Quoted by James Boswell in�

                                                                    The Life of Samuel Johnson�

(continued from page 1)�
(1)�The Estate Tax Exemption�
The United States subjects both its�
citizens and its residents to estate and gift�
tax on their worldwide assets.  Every other�
country (except the Philippines) taxes only�
its residents and not non-resident citizens.�

Whereas the residence determination for�
U.S. income tax is a “bright line” test (�i.e.,�
a non-U.S. citizen must pay U.S. income�
tax if present for at least 183 days in a�
year, present for an average of 122 or�
more days in 3 or more consecutive years,�
or holding a green card or permanent�
work visa), the residence test for estate tax�
is a domicile test, based on all the facts�
and circumstances.�

If an alien is subject to the U.S. estate tax,�
he/she is entitled to a full estate tax�
exemption (currently $2 million).  If an�
alien’s domicile is unclear, he/she should�
consult with attorneys in the U.S. and�
country of citizenship to determine the�
domicile issue under the laws of both�
countries.  Even if an alien  is considered�
a U.S. resident and not subject to estate�
tax (or its equivalent) in his/her country of�
citizenship, there may be consequences for�
real estate owned outside the U.S.  Thus,�
planning will be required both in the U.S.�
and in the country where land is located.�

(2)�The Estate Tax Marital Deduction�
The estate tax marital deduction is a key�
element in estate planning for a married�
person.  This deduction acts more like an�
exemption.  It defers estate tax of amounts�
in excess of the estate tax exemption until�
the death of the second spouse.�

The marital deduction is available only�
when the recipient is a U.S. citizen.  If the�
recipient is not a U.S. citizen, the marital�
deduction is only available if property is�
left in a qualified domestic trust (QDOT).�
The QDOT must provide that:�

     (a)  At least 1 trustee is a U.S. person;�

     (b)  Trust income is paid to the spouse;�

     (c)  Trust principal is distributed to the�
surviving spouse only, and estate tax is�
paid out of the distribution at the rate that�
applied to the deceased spouse’s estate;�

     (d)  On the survivor’s death, the�
balance is subject to estate tax at the rate�
applicable to the deceased spouse’s estate.�

Additional rules apply if the QDOT has�
more than $2 million in assets.�
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(continued from page 3)�
The greatest disadvantage to the QDOT is�
that principal distributions are subject to�
estate tax.  To minimize estate tax:�

     (a)  If the alien plans to remain a U.S.�
resident, become a U.S. citizen.  Once the�
alien is a citizen, he/she can receive�
principal without estate tax.�

     (b)  The U.S. citizen spouse can make�
limited lifetime gifts to the alien spouse.�

     (c)  If the alien does not have sufficient�
income or assets to meet his/her needs,�
apply for a hardship exception, which�
allows tax-free principal distributions.�

     (d)  Create an irrevocable life insurance�
trust (ILIT) to own life insurance on the�
U.S. citizen spouse.  The ILIT provides a�
source of income and principal to the alien�
spouse without incurring estate tax on the�
death of either spouse.�

(3)�Interspousal Gifts�
Regardless of citizenship or residence, a�
person may make unlimited lifetime gifts�
to his/her U.S. citizen spouse without U.S.�
gift tax.  However, if the recipient spouse is�
not a U.S. citizen, gifts are currently�
limited to $120,000 per year.  To make a�
larger gift, a U.S. citizen or resident must�
pay a gift tax or use part of his/her estate�
tax exemption.�

(4)�Gifts Received from Abroad�
No U.S. gift or estate tax is due on a gift�
received from a non-U.S. person or estate�
unless it consists of U.S. property.  Other�
countries may impose a tax, though, so�
recipients should contact an attorney in�
the country from which the gift was made.�

If the gift exceeds $100,000 in a calendar�
year, a U.S. citizen or resident recipient�
must report receipt of the gift on Form�
3520.  Although no tax will be due, there�
is a 25% penalty for failure to file Form�
3520 along with the income tax return.�

(5)�Expatriation�
A U.S. citizen who moves outside the U.S.,�
but retains U.S. citizenship, will be subject�
to taxation in both countries.  To end the�
U.S. tax obligation, it will be necessary to�
relinquish citizenship (“expatriate”).  Even�
then, the U.S. tax burden will continue for�
10 years unless (a) an IRS ruling confirms�
that tax avoidance was not a principal�
motive for expatriating, or (b) all U.S.�
assets are sold and capital gains tax is�
paid.  The same rules apply to non-U.S.�
citizens who held a green card for at least�
8 out of the last 15 calendar years.�

Conclusion�
International issues require special�
attention.  It is important to identify�
yourself as an “alien” and plan your estate�
accordingly.�
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