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A power of appointment is a right, granted in a trust or will,
whereby the grantor (i.e., the person creating the trust or will)
gives a third party (the “power holder”) the authority to
designate the grantor’s beneficiaries. Powers of appointment
may be included in estate plans to provide flexibility. In
essence, the power holder can make adjustments for changes
that occur between plan creation and the grantor’s death.

There are two types of powers of appointment: general powers
and special powers. As discussed in this article, the type of
power determines (1) the permissible class of beneficiaries and
(2) whether property subject to the power may be included in
the power holder’s taxable estate. These issues are important
if your estate plan includes a power of appointment -- and if
someone else’s estate plan gives you a power of appointment.

(cont. on page 3)
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Anhnhounhcements/Tip of the Month

A Look into Funeral Fraud

Common Scam #1: The Sealed Casket Scam

Some funeral homes imply that remains are protected longer in a sealed casket.
Sealed caskets are more expensive, and they do not preserve the body longer than a
standard casket.

Common Scam #2: The Mandatory Embalming Scam

Embalming (a procedure that temporarily preserves remains) is required by some states
in certain instances. Embalming may be required if: (a) remains will be held more than
forty-eight (48) hours, (b) remains will be forwarded to another funeral home by air, or
(c) the funeral includes a viewing of the body. Unless these circumstances apply, or
the customer requests embalming, there should be no embalming fee.

Common Scam #3: The Pay-in-Advance Scam

Although pre-paid funerals are becoming increasingly common, there are dangers.
The funeral home may push consumers into setting the funds aside with particular
financial institutions. If the invested funds do not keep pace with inflation, the
funeral home may not provide all the selected goods and services. At worst, the
funeral home may embezzle the funds, leaving the family to pay for the funeral twice.

Consumer Protection Tips:

(1) Research prices before setting foot in a funeral home;

(2) Ask the funeral home for a price list (and leave immediately if none is provided);

(3) Bring a friend who can separate finances from emotions;

(4) Think about what is truly needed and purchase each product/service individually;
(5) In most cases, try to avoid paying in advance.
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Fracture (2007)
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Anthony Hopkins stars in this legal thriller as Ted Crawford,
a man who allegedly attempted to murder his wife. Crawford FRACTI RE
becomes locked in a battle of wits with an assistant district 3 -
attorney, Willy Beachum (Ryan Gosling). Convinced that
Crawford has blood on his hands, Beachum embarks on an
obsessive mission to prove his guilt.
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Patriotism in the female sex is the most disinterested of all
virtues. Excluded from honors and from offices, we cannot
attach ourselves to the State or Government from having held

a place of eminence. ... Yet all history and every age exhibits
instances of patriotic virtue in the female sex; which considering
our situation equals the most heroic of yours.

- -ABIGAIL ADAMS
Letter to John Adams, 17 June 1782
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General Powers of Appointment

A general power of appointment allows
the holder to name any of the following
beneficiaries:

The power holder;

The power holder’s estate;

The power holder’s creditors; or
Creditors of the power holder’s estate.
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Since the power holder can name such a
broad group of beneficiaries, including
himself, the power holder is generally
treated as owning property subject to the
power of appointment. If the holder
exercises the power during his lifetime, he
has made a transfer for gift tax purposes.
The same result may occur if the power
lapses, or is formally released, during the
holder’s lifetime. Furthermore, unless the
holder executed a qualified disclaimer,
upon his death, the property will likely be
included in his taxable estate, regardless
of whether he exercised that power.

Consider the following example: Maggie
creates an irrevocable trust. Her son,
Samuel, is the trustee. Samuel has the
power to use the trust property to benefit

anyone, including himself. Samuel dies.
It makes no difference whether Samuel
exercised the power. The fair market
value of Maggie’s trust property will be
included in Samuel’s estate.

How could this result have been avoided?

Ascertainable Standard

The most common method for avoiding
inclusion is limiting the power to an
ascertainable standard. If Maggie had
restricted Samuel to using the trust
property for his health, education,
maintenance and support, that property
would not be included in Samuel’s estate.

Five or Five Power
Maggie could also limit Samuel’s access to
the greater of $5,000 or 5% of the total
trust value each year. The power would
be non-cumulative, so if Samuel failed to
exercise the power in a given year, the
power would lapse. Under the “de
minimus rule,” Samuel avoids gift and
estate tax concerns, with one exception.
In the year of Samuel’s death, the five or
five amount will be included in his estate.
(cont. on page 4)



)

Estate Planning News

o
Powers of Appointment

(contihued from page 3)

Consent of Grantor or Adverse Party
Continuing with the same example, if
property remains in the trust at Samuel’s
death, it will belong to his sister, Tabitha.
Tabitha is an adverse party because she
has a substantial interest which would be
reduced if Samuel exercised the power for
his own benefit. Had the trust required
Maggie’s or Tabitha’s consent before
Samuel exercised the power, the property
would not be included in Samuel’s estate.

Special Powers of Appointment

A special power of appointment (also
known as a limited power of appointment)
restricts the power holder to benefiting a
named individual or class of individuals.
The power may not be exercised in favor
of the holder, his estate, or his creditors.

Let’s return to the previous example
where Maggie created a trust and named
her son, Samuel, as trustee. Now assume

that Samuel cannot use the trust property

to benefit himself. However, he may
invade the trust to benefit his sister,
Tabitha. Samuel has a special power of
appointment. None of the trust property
will be included in his estate.

What happens if we change the facts so
that Tabitha is Samuel’s 5-year-old
daughter? As the parent of a minor child,
Samuel has a legal obligation to support
Tabitha. If he applies trust property for
Tabitha’s benefit, thereby alleviating his
support obligation, the power may be
transformed into a general power.
However, Maggie’s attorney could include
a provision in the trust, prohibiting
Samuel from exercising the power to
discharge his support obligations.

The power of appointment could also be
written so that Samuel could apportion
the trust property among his issue. In
this way, Samuel would have discretion to
benefit his children, grandchildren, etc.,
as he deems appropriate.

Conclusion

A power of appointment may be a
desirable way to provide flexibility, reduce
tax liability, or create other benefits.
Choosing the correct power of
appointment can be complicated, though.
An estate planning attorney’s advice is
recommended before using a power of
appointment. Similarly, if a third party
has given you a power of appointment,
you should understand how that power
will impact your estate plan.

Law Office of Nicole A. Davidson

1092 Gardenia Ln., Concord, CA 94520-4485
Tel/Fax: 925-689-6890 ¢ Cell: 510-919-8389
E-mail: nicoledavidsonlaw@gmail.com
Website: nicoledavidsonlaw.com




